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 1.  TIME:  8:30   CASE#: MSC16-01923 
CASE NAME: LUNA VS. FRESENIUS USA 
SPECIALLY SET HEARING ON: FINAL APPROVAL 
SET BY DEPT. 17 
* TENTATIVE RULING: * 
 
Hearing required, in the event that any class member wishes to appear.   
 
The Court’s inclination, however, is to approve the settlement for the reasons set forth in 
the order granting preliminary approval.  In addition, however, the Court notes that the fees 
are reasonable based on the percentage of the recovery and a lodestar cross-check 
(and indeed are substantially less than the lodestar fee).  The incentive award to the plaintiff 
award also is reasonable.  Finally, it appears that all class members have been contacted by 
mail, and no notices have been returned as undeliverable, nor have any objections or opt-outs 
been received. 

 

  

 2.  TIME:  8:30   CASE#: MSC18-00235 
CASE NAME: AMBER FOWLER VS. PRAZA LLC 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY PRAZA LLC 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to November 29, 2018 at 9 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01791 
CASE NAME: PARRY VS. WATERS MOVING & STORAGE 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY MATTHEW PARRY 
* TENTATIVE RULING: * 
 

The parties are to appear in the event that any objecting member of the class wishes 

to appear. 

The motions for final approval of the settlement and for approval of attorney’s fees, 

costs, and service award are granted. 

The bases upon which the Court granted preliminary approval of the settlement 

continue to apply.  In addition, the class has been given notice, and there have been no 

objections or opt-outs. 

With respect to determining whether the fee is appropriate, the Court is guided by the 

standards set forth in Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, and Lealao v. 

Beneficial Cal. Inc. (2000) 82 Cal. App. 4th 19, 51.  Accordingly, the Court will determine whether 
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the one-third of the recovery fee is appropriate based on the use of a lodestar cross-check as a 

way to determine whether the percentage allocated is reasonable.  As the Supreme Court 

stated in Lafitte, “If the multiplier calculated by means of a lodestar cross-check is extraordinarily 

high or low, the trial court should consider whether the percentage used should be adjusted so 

as to bring the imputed multiplier within a justifiable range, but the court is not necessarily 

required to make such an adjustment.”  (Lafitte, supra, at 505.)  In this instance the lodestar fee 

actually is nearly twice the amount of the requested fee of one-third of the recovery.  Reviewing 

the records submitted by counsel, the hours appear to be reasonable.  The hourly rate of $750, 

while high, is not unreasonable, at least in the relatively forgiving context of a lodestar cross-

check. 

As to the representative enhancement award to the plaintiff of $10,000, the Court finds, 

largely based on his active participation in the action, that the amount is reasonable. 

 

  

 4.  TIME:  9:00   CASE#: MSL06-03323 
CASE NAME: RESURGENCE FINANCIAL VS. HOANG 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY KIEU P. HOANG 
* TENTATIVE RULING: * 
 
The file contains no proof of service of the motion, but plaintiff has filed a late opposition, which 
asserts that the moving papers were personally served on August 29, 2018, which is not timely.  
Accordingly, the Court will continue the motion to October 4, 2018, and plaintiff may file an 
additional opposition if it so chooses. 

Looking to the continued hearing, the Court suggests that the parties address the following 
issues.   

The motion itself is based on defendant’s claim that the Renewal of Judgment entered on May 
5, 2016 was not properly served.  Indeed, the notice of renewal was served on defendant by 
mail at 2989 Gilma Drive, San Pablo, CA.  Nothing in the Court’s file substantiates that address 
as belonging to defendant, and he states in his motion (although not in a declaration) that he 
has never lived there.  He was served with the original summons at 272 Scupper Ct., Hercules, 
CA, which has been the service address for other documents, and which plaintiff acknowledges 
has been the service address.  

Plaintiff has responded with a detailed argument as to why it is not appropriate to vacate the 
original judgment, but this is irrelevant.  Defendant does not seek to set aside the original 
judgment, he seeks to set aside the renewal.  Service of the notice of renewal in person or by 
mail is required.  (C.C.P. § 683.160.)  A renewal may be vacated “on any ground that would be 
a defense to an action on the judgment[.]”  (C.C.P. § 683.170(a).)  In addition, if the renewal was 
not properly served, it may be that the Court should vacate the renewal. 
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For the continued hearing, plaintiff should be prepared to address whether the service of the 
renewal is valid, and defendant should present a proper declaration under penalty of perjury, if 
he asserts that he in fact has never lived at the San Pablo address. 

 

 

  

  

 5.  TIME:  9:00   CASE#: MSL16-02322 
CASE NAME: ATTORNEYWORX VS. KARKANEN 
HEARING ON MOTION TO VACATE AND SET ASIDE JUDGMENT 
FILED BY KRISTINA KARKANEN 
* TENTATIVE RULING: * 
 
Denied.  No proof of service. 

 

  

 6.  TIME:  9:00   CASE#: MSL16-03853 
CASE NAME: ARROWOOD INDEMNITY VS MARACHI 
HEARING ON MOTION FOR ORDER TAXING COSTS 
FILED BY ARROWOOD INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff moves to tax costs in response to Defendants memorandum of costs after judgment.  

The motion is timely, based on service of the Memorandum of July 25, 2018 and filing of the 

motion on August 3, 2018. 

Plaintiff appears to rely on its claim that the writ of execution was mailed to counsel at the wrong 

address.  Even if this is correct, it appears to be unrelated to the cost issue, i.e., whether 

defense counsel is entitled to fees for the time spent preparing the writ of execution, which 

ultimately was provided to the levying officer, who apparently served it on the debtor. 

Plaintiff, in reply, also asserts that the original order awarding fees was not appropriate under 

Code of Civil Procedure Section 1717.  If there is to be an attack on that order, it must be 

through the appropriate motion, not through a motion to strike the pending post-judgment costs 

memorandum. 

The Court does agree that the number of hours asserted by counsel, i.e., 5 hours for 

preparation of the writ of execution and 3.4 hours for the opposition, are excessive.  Based on 

counsel’s level of experience and high hourly rate ($600), counsel has a sufficient level of 

expertise that the tasks should have been completed in a shorter time.  Total attorney fees of 

$1,800 are awarded. 
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Accordingly, the motion to tax costs is granted in part.  Attorney fees in excess of $1,800 

are stricken. 

 

  

 7.  TIME:  9:00   CASE#: MSL18-00263 
CASE NAME: WELLS FARGO VS. MAGLASANG 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Establishing proper service of the requests for admission is essential to plaintiff’s motion.  The 
listed address of counsel for defendant is as follows: 
 
Curtis Molloy 
NATIONAL LITIGATION LAW FIRM 
2401 Northwest Twenty-Third Street, Suite 42 
Oklahoma City, OK  73107 
 
The listed address of counsel on the proof of service of the Requests for Admission and this 
motion is as follows: 
 
Curtis Molloy, Esq. 
NATIONAL LITIGATION LAW FIRM 
42 Shepherd Center 2401 NW 
TWENTY-THIRD ST. 
OKLAHOMA CITY, OK 73107 
 
While the proofs of service appear to contain the correct information, the different order and 
indentation may have caused the mail to be misdirected.  (The June 28, 2018 meet-and-confer 
letter appears to have been properly addressed.)  Based on the discrepancy, the Court cannot 
find that the documents were properly served.  Accordingly, the motion is denied. 
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 8.  TIME:  9:00   CASE#: MSN15-0301 
CASE NAME: COMMUNITIES FOR A BETTER ENVIR.  VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY PHILLIPS 66 COMPANY 
* TENTATIVE RULING: * 
 
             While the parties dispute a number of issues concerning the availability of fees under 

these circumstances, the initial hurdle for Phillips 66 is the requirement of Code of Civil 

Procedure section 1021.5 that “the necessity and financial burden of private enforcement…are 

such as to make an award appropriate[.]”   

As the moving party, Phillips 66 bears the burden of proof on this issue.  (Jobe v. City of 

Orange (2001) 88 Cal. App. 4th 412, 419 [award “requires that the claimant show that the cost of 

its legal victory transcended its personal interest”]; Evidence Code § 500 [“Except as otherwise 

provided by law, a party has the burden of proof as to each fact the existence or nonexistence of 

which is essential to the claim for relief or defense that he is asserting.”]) 

 Generally, a party meets this test when it shows that “the cost of the claimant’s legal 

victory transcends his [or her] personal interest, that is, when the necessity for pursuing the 

lawsuit placed a burden on the [claimant] out of proportion to his [or her] individual stake in the 

matter.”  (Woodland Hills Residents Assn., Inc. v. City Council (1979) 23 Cal. 3d 917, 941.)  

Phillips 66 asserts that it did not receive any direct financial benefit from the case or the 

successful appeal, and therefore this criterion is satisfied.  This requires the court to compare 

“the litigant’s private interests with the anticipated costs of suit.” of the case.  (California 

Licensed Foresters Assn. v. State Bd. of Forestry (1994) 30 Cal. App. 4th, 562, 570.  See also 

Conservatorship of Whitley (2010) 50 Cal. 4th 1206, 1220.)   

Presumably, the project itself, including the ability to sell propane, is in Phillips 66’s 

financial interest.  Further delay of the project, or expansion of matters that must be addressed 

in the judicially mandated revision of the Environmental Impact Report, such as addressing 

and/or mitigating downstream propane impacts, is potentially costly to Phillips 66.  There is little 

evidence in the record on this issue, primarily because Phillips 66 has submitted none.  The only 

evidence is submitted by RCA, which provides at least some evidence that, had the Court of 

Appeal held that the law requires mitigation of “downstream” propane emissions, substantial 

annual mitigation costs might have been imposed on Phillips 66.  

Phillips 66 replies that it had a nonpecuniary interest in defending the project, due to its 

contractual obligation to do so under its indemnification agreement with the County.  Given, 

however, that breach of the indemnity provision likely would give rise to damages, complying 

with the terms of the contract does not appear to the Court be a “non-pecuniary” benefit.   

Phillips 66 contends that there is no cognizable pecuniary benefit to it because any 

interest in avoiding further delay and expense is “indirect, uncertain, and quantitatively 

speculative,” relying on Galante Vineyards v. Monterey Peninsula Water Mgmt. Dist. (1997) 60 

Cal. App. 4th 1109, and other cases.  A number of courts, however, have found disqualifying 

pecuniary benefit in the context of land-use approvals that had a substantial effect on the use of 
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real property, without any specific showing of the actual amount of the benefit.  (Norberg v. Cal. 

Coastal Comm’n (2013) 221 Cal. App. 4th 535, 545 [coastal commission permit challenge 

enabled property owner to build improvements that enhanced the value of his property; no 

actual determination of the  amount of financial benefit; Edna Valley Watch v. County of San 

Luis Obispo (2011) 197 Cal.App.4th 1312, 1321 [remand to determine petitioner’s pecuniary 

benefit from stopping project in CEQA action]; Jobe v. City of Orange, supra, 88 Cal. App. 4th at 

419 [non-profit private school defended permits that it allowed it to expand facility].)  In Norberg, 

supra, at 547, the court distinguished Galante, finding that in Galante the plaintiff only obtained 

further environmental review, and it was not clear whether the plaintiff ultimately would obtain 

any pecuniary benefit from that review. 

Accordingly, Phillips 66 has failed to show that it has no pecuniary interest sufficient to 

outweigh the cost of litigation in this matter.  Phillips 66 did not submit evidence showing a lack 

of pecuniary interest in its moving papers, nor does its reply offer to produce any such evidence.  

Accordingly, the Court will not continue the matter to allow such an attempt.   

Because the finding on this issue is a bar to any award of fees for Phillips 66, it is not 

necessary to address the other issues raised by the parties, including the admissibility of the 

Declaration of Mr. Beard and Mr. Silva.   

Motion denied. 

 

 

 

 


